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Concept Note 

“…………... More than 21 years since the advent of our democratic dispensation 

founded on the noble principles of forgiveness, reconciliation and healing in the 

interest of a united, non- racial, non-sexist and prosperous South Africa, there are still 

elements who are resisting efforts for racial unity and are working tirelessly to widen 

the racial rifts and tensions created by apartheid oppression. 

------------------------Trust amongst races remains unsatisfactory and discrimination 
continues to undermine our efforts towards nation building and social cohesion. 

The recent disturbing incidences of racism and glorification of apartheid, and the 
indifference with which they were dealt with, proffer valuable lessons to our young 
democracy regarding how not to deal with such gravely serious infringements that 
dehumanizes the great majority of our people and robs them of their dignity. Such 
gross violations cannot be left merely to the internal subjective processes of a 
political party or a company. Today, as the nation is justifiably seething with anger 
and disappointment at yet another blatant acts or racial bigotry, we know too well 
that there is little that can be done in terms of our legislative provisions to sufficiently 
punish the perpetrators and to sternly discourage recurrence of such repulsive 
conducts. 

In the context of our painful past, racial bigotry and apartheid must be considered 
serious human rights violations that must be punishable by imprisonment. Elsewhere 
glorification of Nazism and denial of Holocaust is a crime and perpetrators are tried 
and sentenced to a prison term. Apartheid was declared by the United Nations a 
crime against humanity. It caused untold suffering and injustice to millions of Black 
people, including murder, torture, destruction of families, harassment and 
kidnappings. Any person who glorifies such a system essentially promotes and 
celebrates acts of criminality committed against Black people. Such a person 
represents a serious danger to our society and our national reconciliation efforts and 
must dealt with through our criminal justice system……………………………….” 

  Extract of Statement issued by the Office of the ANC Chief Whip, 5 January 2016   
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Overview 
 
With the coming into force of South Africa's interim Constitution on 27 April 1994 a 
number of significant changes took place: 
 

 For the first time in South Africa political and civil rights were accorded to all 

citizens irrespective of race. It marked the end of 300 years of colonialism, 

segregation and apartheid and replaced it with a universal franchise and an 

electoral system based on proportional representation; and 

 The doctrine of parliamentary sovereignty was replaced by the doctrine of 

constitutional supremacy. A Bill of Rights was put into place to entrench 

fundamental human rights. 

 
This was superseded by the Constitution of the Republic of South Africa, 1996 which 
was adopted and came into effect on 4 February 1997.  While great advances have 
been made over the past twenty two years, everyday life for many South Africans 
remains a struggle. Simultaneously and amidst widespread poverty and 
unemployment, and the more recent spate of acts of racism particularly over social 
media, questions about the relevance and enforceability of the constitutional rights 
order must necessarily be raised. One question, in particular, that has captured the 
country’s attention is whether racist speech should be criminalised.    
 
The right to freedom of expression is a right that is almost universally recognised as 
being central to democracy. The Constitutional Court has affirmed the constitutional 
guarantee of the right to freedom of expression: 
 
‘[F]reedom of expression lies at the heart of a democracy. It is valuable for many 
reasons, including its instrumental function as a guarantor of democracy, its implicit 
recognition and protection of the moral agency of individuals in our society and its 
facilitation of the search for truth by individuals and society generally. The 
Constitution recognises that individuals in our society need to be able to hear, form 
and express opinions and views freely on a wide range of matter.’1 
 
However, despite its value in a constitutional democracy, in no country is the right to 
freedom of expression an absolute guarantee. The Constitutional Court has 
unequivocally confirmed that, in South Africa, the right is “not a pre-eminent 
freedom ranking above all others”.2  It is not even an unqualified right.3  The 
Constitutional Court further stated:  
 
‘[A]though freedom of expression is fundamental to our democratic society, it is not 
a paramount value. It must be construed in the context of other values enshrined in 
our Constitution. In particular, the values of human dignity, freedom and equality.’4 
  

                                                        
1
 South African National Defence Union v Minister of Defence & Another 1999 (6) BCLR 615 (CC) para 

7. 
2
 S v Mamabolo 2001 (3) SA 409 (CC) para 41. 

3
 Supra.  

4
 Khumalo v Holomisa 2002 (5) SA 401 (CC) para 25.  
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Further, Prof Pierre de Vos asserts in his blog:  
 
‘For a democracy to thrive, the protection of the right to freedom of expression is of 
vital importance. If our right to engage in robust discussion and debate about 
political and social issues is curtailed, we lose some of our ability to form 
independent opinions. Our ability to think critically about the world we live in is 
diminished and it becomes ever more difficult to make meaningful and real political 
choices.’5  
 
Prof de Vos adds: 
 
‘But not all forms of speech make any contribution to democratic debate or enhance 
our personal well-being. In fact, some forms of expression harm individuals or 
groups with no discernible benefit for society, for individuals or for our democracy. 
This is why our law places limits on our right to defame others; why it is a criminal 
offence to incite others to commit crimes or to commit fraud by lying to others in 
order to benefit from it; why section 89(2)(c) of the Electoral Act precludes any 
registered political party or candidate from publishing any “false information” with 
the intention of influencing the conduct or outcome of an election; why the Equality 
Act regulates hate speech; why it is a criminal offence to make false statement to 
SARS.   Perhaps unaware that the law already criminalises or otherwise limits various 
types of speech – as it does in any democracy – free speech fundamentalists argue 
that we dare not regulate or criminalise racist, sexist or homophobic speech because 
“where will we draw the line?.’6 
 
Sikonathi Mantshantsha, in a recent article in the Financial Mail, argues that: 
 
‘Criminalising racist speech would be am unnecessary over reaction to brief and 
inconsequential outbursts by racial provocateurs. It would only create more 
antagonism and conceal real feelings that it is necessary to expose. There is also the 
possibility that it will put further strain on the already stretched justice system. The 
likely outcome is that it would only serve to suppress free speech.’7 
 
Millard Arnold, a board member of the Steve Biko Foundation, is of the view that it 
would be “almost impossible” to legislate against racist speech.8 He further argues 
that criminalising racist speech only deals with what is said, but not what the person 
really feels.9 Anrold states: 
 
‘You can’t use the law to change behaviour in this instance.’10 
 

 

                                                        
5
 http://constitutionallyspeaking.co.za/on-the-criminalisation-of-racist-and-other-bigoted-speech/. 

6
 Ibid. 

7
 http://www.financialmail.co.za/coverstory/2016/01/21/racism-and-free-speech-dont-ban-expose. 

8
 Ibid. 

9
 Ibid. 

10
 Ibid. 
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Objectives  
 

In response to these recent media discussions, the Wits School of Governance, in 

collaboration with the  Ahmed Kathrada Foundation, the Nelson Mandela 

Foundation, the Oliver & Adelaide Tambo Foundation, the Wits School of Law and 

the European Union Inspiring Thinkers, presents the 4th dialogue in the Development 

& Rights Series.  This 4th dialogue proposes a moderated panel discussion on the 

topic: “The Constitution, Prejudice and Unfair Discrimination - Racism: To 

Criminalise or Not to Criminalise?”  This panel discussion is appropriately timed with 

and inspired by Anti-Racism Week which runs from 14-21 March 2016 as well as 

Human Rights Day on 21 March 2016.   

 

The dialogue seeks to address the following pivotal issues:  

 

 What are challenges to defining and identifying racism in modern society? 

 Does South Africa’s current legislative framework adequately protect against 

racism, prejudice, and unfair discrimination?  

 What are the rationales for guaranteeing freedom of expression in the 

Constitution?  

 What are the constitutional boundaries of the right to freedom of expression, 

and why is it necessary to limit the right to freedom of expression?  

 Is the Promotion of Equality and Prevention of Unfair Discrimination Act 4 of 

2000 effective in its regulation of hate speech?  

 In the context of our painful past, should racial bigotry be considered a 

serious human rights violation that warrants criminal sanction? 

 Is the criminalisation of hate speech, particularly racist speech, the 

appropriate remedy in the South African context?  

 If so, what forms of punishment would be appropriate? 

 Does our criminal justice system have the capacity and resources to deal with 

the criminalisation of racist speech? 

 Will the criminalisation of bigoted speech successfully address and eradicate 

structural racism, or will it simply suppress it? 

 If not, what would be appropriate remedies?  

 Is racism in South Africa limited to white-on-black racism, or does it include 

black-on-white-racism? 
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Panelists  
 

 Minister TM Masutha  (Minister of Justice and Correctional Services), TBC. 
 Prof Cathi Albertyn  (Wits School of Law) 
 Ms Simamkele Dlakavu (Producer of The Big Debate, Wits Masters student) 
 Mr Faraaz Mohamed (SAHRC) 
 Mr Jallow Momodou  (ENAR) 
 Mr Millard Arnold  (Steve Biko Foundation, Bowman Gilfillan) 

  

Moderator   

 Adv Thuli Madonsela (Public Protector) 

 

Special Guest   
 

 Ahmed Kathrada – Struggle stalwart and Human Rights activist;  

 George Bizos – Advocate, prominent human rights lawyer  

 
 
Date:  16th March 2016 

Time:  17h00 for 17h30-19h30 

Venue:  Wits School of Governance, Donald Gordon Auditorium, Parktown  
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